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ABSTRACT -

This research aims at giving an authentic aspect to the "maslahah
mursalah" (Unrestricted public interest) which is a point of disagreement among
the scholars whether it is a source of the "istinbat” (extraction of law), a proof
in case it is considered as a source of istinbat or not. That's since its
appearance in imam Malik's thoughts up to date. This research also aims at
elucidating the proof that supports the lawfulness of maslahah and its
significance in the process of extracting Islamic laws (istinbat) from the evants
and the contemporary circumstances known by every Muslim. This is done
through analyzing the sayings of the Muslim jurists (fugahah), comparing and
evaluating them. Also, it aims at refuting the claims of those who call for an
absolute open up to the texts as well asthose who refuting the rule of “There
is no [jtihad in the presence of a text” , supporting their claims with some
reference from al-Qur’an and Sunnah as well as from the sayings of Sahabah
and their practices especially those of Umar ibn khattab (R.A). Whose we have
presented some of his positions in this study as an analytical part of the
authenticity of “masalih mursalah™ at the absence of texts. We have also shown
that Umar never rejected clear texts that have clear meanings and absolute
validity. Important to note that, this study is a library practical study on Umar ibn
Khattab’s figh, in which I have collected the views of the fugahas (scholars) on the
masalih and discussed them. I have also studied and discussed Umar’s ijtihad which
have been labeled by some scholars as ““ maslahi” (interest) meaning that they are in
vivid contradiction to the Qur’an and Sunnah.

The main findings of this research are as follows:
1) That, the four imams have adopted the masalih mursalah in their ijtihad and
Jfarwa process, regardless the terms used by each one of them. 2) That, there is a
strong correlation between the masalih, the maqasid, istihsan and the sad zariah.
3) There is a clear distinction between masalih and bida'h (innovation). As masalih,
contrary to bid'ah, does not include ibadat. 4) Those who overlook the texts to brag
Umar's ijtihads, are baseless in their claims. All their interpretations are in dichotomy
with the Shari'ah aims (magasid). 5) The ijtihad in msslahah has been practiced by
the Sahabah (companions of the Prophet), especially Umar. 6) Finally, this research
has proven that maslahah mursalah is a fact and a source for extracting the Islamic
rulings that should be adopted in the new events and circumstances in our
contemporary life.
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